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Financial Exploitation West Virginia
Becoming the National Leader in Protecting Vulnerable Victims of the “Silent Crime
of the 21st Century”

James L. Lindsay
Jennifer N. Taylor
Legal Aid of West Virginia
922 Quarrier Street
Charleston, WV 25301
304.343.3013 Ext 2131
jtaylor@lawv.net

The Baby Boomers Are Booming
• 10,000 Americans will turn 65
every day from 2013-2030.
• Nationally, West Virginia has
the second largest percentage
of population 65 years or older.
• 25,000 new seniors per year.

Jeffery S. Passel and D'Vera Cohn, U.S. Population Projections: 2005-2050 (Washington, DC: Pew Research Center,
2008); Brandon Merritt, Health Policy Analyst; West Virginia Center on Budget and Policy “The Senior Boom”; West
Virginia Partnership for Elder Living; AARP
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Which means more…
• “Sandwich Generation” children
caring for aging parents.
• Seniors in long-term care or assisted
living facilities.
• Family members utilizing medical and
durable powers of attorney.
• Appointments of guardians and
conservators.

FINANCIAL EXPLOITATION IS THE FASTEST GROWING “SILENT
CRIME” OF THE 21ST CENTURY
Government Accountability Office Study:
• Identified hundreds of allegations of physical abuse, neglect, and
financial exploitation by guardians in 45 states and the District of
Columbia between 1990 and 2010.
• Financial exploitation is a component of over 12% of reported cases
of elder abuse and neglect.
• In 20 selected closed cases, GAO found that guardians stole or
otherwise improperly obtained $5.4 million in assets from 158
incapacitated victims, many of whom were seniors.
• A True Link Report conducted in 2015 found that seniors lose
$36.48 billion annually to financial abuse, including $17 billion to
exploitation, $12.8 billion to fraud, and $6.7 billion to trust abuse.
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CHILLING STATISTICS
$20

• The Iceberg - Small losses
evidence much larger losses.
• One telemarketing phone call per
day = 3x more financial loss than
someone who does not.
• Estimated 954,000 seniors
currently skip meals as a result
of financial abuse.

$2,000

Orlov, Laurie, The True Link Report
on Elder Financial Abuse, January
2015, available at:
www.truelinkfinancial.com

DEFINING FINANCIAL EXPLOITATION:
“Financial exploitation” or “financially exploit” means the intentional
misappropriation or misuse or the diminishment of funds or assets
or the diminishment of assets to undue influence of an elderly
person, protected person or incapacitated adult, but shall not apply to
a transaction or disposition of funds or assets where the accused made a
good-faith effort to assist the elderly person, protected person or
incapacitated adult with the management of his or her money or other
things of value;”

W. Va. Code §55-7J-1 (2019)
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THE USUAL SUSPECTS
Computer Hackers
Identity Thieves
IRS Scam
Jury Scam
Medicaid Phone Scam
Grandparent Scam

“Grandpa – it’s me.”
Gentleman from California was 84-years old;
received a phone call from his alleged grandson:
• “Grandpa, it’s me.”
• “Will?”
• “Yeah, it’s Will. I’m in Bolivia and I’m in trouble.
Please don’t tell Dad.”
Victim was a customer of the same bank for over 20 years. He had never made
a wire transfer in his entire banking experience.
In one week, he wired funds to foreign banks for $50,000, $42,500, $40,000,
$65,000 and finally $98,000, all on separate days, in separate transactions.
Discovered his error when his grandson walked in the door.
When the attorney assisting him called the bank, he asked the assistant
manager if she had ever heard of the grandparent scam. No.
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ANYONE CAN BE A VICTIM
• No link between being older and being a fraud victim
• Older people were more likely to be victims of tech support
fraud
• People ages 45-55 were the most likely to be victims of
romance scams
• Older victims were more likely to be victims of fraud through
calls on land lines
• Younger people were more likely to be victims of text message
frauds
• Older people are more attractive targets for fraud because
they have more accumulated savings and may have some
impairment.
Australian Institute of Criminology
November 28, 2016

Federal Trade Commission STATS:

42% Other

18% Imposter Government

15% Telemarketing
Mortgage Lending 3%

11% Imposter Business

Imposter 2%
Home Shopping 2%

4% 3rd Party Debt Collection

Prizes & Sweepstakes 4%
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The Unusual Suspects
•Diverse professional backgrounds
• Engineers, bankers, etc.
• Trusted agents handling financial affairs

•Family members
• Spouses
• Caregivers
• Needy children,
grandchildren
• “Best Friends”
•Guardians and Conservators purportedly overseen by
local courts

•Facility staff or visitors

The Financial Exploitation:
Friends and Family
•Takeover by family, friends or caregivers
•Failure to recognize the severity and risk for danger of financial
exploitation. Family members, business associates, friends
•A vulnerable person is providing a source of income to a family; is
unknowingly exploited financially
•Trauma, ambivalence or diminished capacity
•Isolation, dependency, toxic relationships
•Embarrassed or afraid to report an incident
•Criminal activities by caregivers, family members, facilities
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CASE STUDIES
Sneaky Son: Client was incapacitated with

dementia. Son had her durable and medical
power of attorney. Failed to pay facility bill for almost
two years. Over $37,000 accrued. The facility social worker contacted Adult
Protective Services (APS), the Department of Health and Human Resources (DHHR)
and Ombudsman.
DHHR and Sheriff filed petition to become the resident’s Guardian and
Conservator. Discovered son had transferred house and other assets to himself or
other family members; was living off of Mom’s income without paying any of her
bills. “It’s my inheritance anyway!”
Immediately after the hearing the son liquidated Mom’s checking account
and tried to leave town. His wife turned him in.

Son has a new residence – behind bars.
PROBLEM: Only child inherits anyway

Nightmare Case
BROTHER DEAREST: Resident’s brother had DPOA. Over-medicated him; used funds
for personal expenses, pet expenses, gambling. Resident kept complaining to
physicians that his brother was stealing from him, trying to kill him. He was
diagnosed with dementia, paranoid delusions.
Brother took out accidental life insurance policies, using resident’s funds, and
purchased a pre-need burial contract. That very evening, a suspicious house
fire resulted in resident’s hospitalization for smoke inhalation.
While in the nursing home for rehabilitation, SOCIAL
WORKER helped client obtain bank records.
Contacted ombudsman and LAWV.
Brother had exploited client for over $160,000.
PROBLEM: Could only be charged with larceny
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LEGAL REMEDIES: CRIMINAL
West Virginia Code §61-2-29b.
Financial exploitation of an elderly person,
protected person or incapacitated adult.
• Misdemeanor – Exploits less than $1,000
Punishable by fines up to $1,000
AND/OR jail confinement for up to 1
year.
• Felony – Exploits $1,000 or more
Punishable by fines up to $10,000 AND
imprisonment anywhere from 2 to 20
years.

LEGAL REMEDIES: CRIMINAL
West Virginia Code §61-3-20a.
Embezzlement by misuse of power of
attorney or other fiduciary relationship.
Fiduciary power of attorney
Willful; intent to defraud
Embezzlement, misappropriation, or fraudulent
conversion
For his or her own benefit OR benefit of another
= Guilty of Embezzlement and Larceny
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LEGAL REMEDIES: CIVIL
West Virginia Code §55-7J-1. Action for financial
exploitation of an elderly person, protected person
or incapacitated adult
•

Court Authorized Remedies:
The return of property or assets
An award of actual damages

•

Court May Also Order:
Payment of 2x the amount of damages
Payment of 3x the amount of damages if the violations
were committed by a person in a position of trust
(HINT: Agent acting under a power of attorney!)

PENALTIES
OLD LAW

Misdemeanor

NEW LAW

Petit Larceny
1 to 12 months jail, or
$2,500 fine or
Both.

Financial Exploitation
1 to 12 months jail, or
$1,000 fine or
Both

Felony

Grand Larceny

Financial Exploitation

($1,000 or more)

1 to 10 years penitentiary
or
1 to 12 months jail AND
Up to $2,500 fine

2 to 20 years penitentiary AND

(up to $1,000)

Up to $10,000 fine

Restitution
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LAWYER’S DUTY TO REPORT
Hiding in the Uniform Guardianship Act . . . .
“The parties, attorneys or mental
hygiene commissioner shall report
violations of this section, or any other
alleged elder abuse violations,
including criminal elder abuse
pursuant to section twenty-nine,
article two, chapter sixty-one of this code, to the Department of
Health and Human Resources or county prosecutor for further
investigation and action.”
W. Va. Code 44A-3-11(e)

FINANCIAL EXPLOITATION LEGISLATION 2016 – 2018:
W.Va. Code §61-2-29b – New crime of Financial Exploitation
W.Va. Code §55-7J-1 – New cause of action for FX
W.Va. Code §61-2-10(a) – Fox Out of the Henhouse
W.Va. Code §36-1-20; §42-4-2 – Disinheritance Bill
W.Va. Code §61-14-1, et. seq. – FX as Money Laundering
W.Va. Code §27-3-1; 44A-3-17 – Information about Protected Persons (Casey
Kasem Bill)

W.Va. Code §9-6-1, et. seq. – Streamlined APS Investigations
W.Va. Code §39B-1-114 – POA Actions/Guidelines
W.Va. Code §61-2-10(a) Protective Orders in Magistrate Court
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Legal Aid of West Virginia
Financial Exploitation Unit
CHARLESTON –
Jennifer Taylor, FX Attorney &
Ombudsman Attorney
Joseph Kozlowski – VOCA Attorney
MORGANTOWN James Lindsay - VOCA Attorney
MARTINSBURG
Amanda Gavin – VOCA Attorney (1/2)
•

Assist qualified victims of financial exploitation proceed with criminal or civil actions

•

Assist victims in recovering assets, finding housing, benefits or other programs that
can offer relief

•

Participate in community education training programs

•

Provide educational opportunities describing forms of relief and services available at
LAWV

Who Do You Call?
Adult Protective Services
Centralized Intake
1-800-352-6513

Legal Aid of West Virginia
ATLAS Intake 866-255-4370

State Long-Term Care Ombudsman
Suzanne E. Messenger

Law Enforcement

21 Middletown Road, Suite 200
Fairmont, WV 26554
Phone: 304-816-3151
Fax: 304-363-1598

Prosecutor

Suzanne.E.Messenger@wv.gov
Ombudsman Director
Legal Aid of West Virginia
Charleston, WV 25301
1-800-834-0598, ext.2135
304-343-4481, x2135 Fax: 304-342-3011
WV Attorney General’s Consumer Protection Division
1-800-368-8808
www.wvago.gov
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NATIONAL CALL CENTERS
FBI’s Internet Crime Complaint Center:
ic3.gov/complaint/default.aspx
U.S. Postal Inspection Service:
1-877-876-2455
https://postalinspectors.uspis.gov
Western Union:
1-800-448-1492
https://www. westernunion.com/us/en/file-complaint.html
MoneyGram:
1-800-926-9400
http://global. moneygram.com/nl/en/how-to-report-a-problem
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